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(V)
@
Order-In –Appeal and date

AHM-EXCUS-QQ2=App- 165/23-24 and 21. 12.2023

©HTIJT8q, aTM (ma)
(Tr)

tnfhfh8Trqr /
Passed By
R@7mqj©/
Date of Issue

Shri (3yan Chan(i Jain, Commissioner (Appeals)

(q) 03.01.2024

=mier-h-Ori(m7n8
27.1.2023 passed by The The Assistant Commissioner, C(;ST Division-VII,
Ahmedabad North

(B)

aLna+di@rqrq Gh mT /
Anjana Sulnarkumar Barot

(q) I Name and Address of the
Appellant

D- 10, Divine HilandScience City Road, Sola

Ahmedabad - 380060

#{ 3:IfbRIt wft©-wlr + Bigatv gRvq mTr & at q8 Rg wt© ii vfl WTf@dl =fF+ dtm{ -IT! vw;r

qf&qrftqtwftvgqnvftwr wi©rwgaqt mm & MTfhR+q&qT#fqS©8'V6m{i

Any person aggrie+ed by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

vr<vvtvn vr Sqftwr qiqqq;-

Revision application to Government of India:

(1) +F#r uqrqq qJe-6 alf&fMr, 1994 =it ura wm Hit 4,ITF =IT WITit # 41R: + wta urn =a-
7q-ura ii yqq vos.h h ?iota !qftwr qTtqq qgtq wf%, ww vtvn, fBv Mmx, uvw ftvrTr,
a:R+RTL Htm gBr Tm, dVR wt, iT{fM: rrooor =Ba wtt RTf# :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan-Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, goVerned by first proviso to sub-section (1) of Section-
35 ibid

(q) qfivEr#t@f+%qnr8t Vqqtft©fbFnqTItf%a wvnrHU wv%Hmt:# vr fiM
WFBrntqqt WTPm:#n©+qTtgFWt t, mMI wvHrHTrwTH+qTiq§f%dtqnwit
TrfiaftwTRrn+8'qr©#tgfMhaTmg{#1

In case of any loss of goods where the loss occur in transit from a factory to a

wuehou se or to another factory or from one warehouse to another during the course of
or in aprocessing of the goods in a warehouse storage whether in a factory

warehouse
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(v) VHK+ aFf%ft IT?UVtv+MftKqmwnqRr %fR$h$r+@dbr qm%{ qm =rt

mmm qrv%+ftRz+ Tnt++qtVWR%4T© WITtVTr wITt $WaR el

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported: to any country or territory outside India.

(Tr) vFI qj@ m '!v,rm fbI{ {Rqt wm # TRI (bmT !rr SFm =Gt) Pi=Tin $1mr wn *rm 611

In case of goods exported outside India export to Nepal or Bhutan, withoul
payment of duty.

(v) +fbI mum #F aVm wal h y'TTm b fRq qt rIft %fta TNr $F Tr{ e Bir W ©Ttqr qt TW

wruR4fhmbWTfQq aTTYU, WftV#fanfmqtWTqW wvtxt IM©fbPmr (+ 2) 1998 tna
r09 graf+gHfQn{ Tv€tl

It

i

i ' i .t L.

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

\+ :

i;

(2) hfh @nrr T@ (&Mtv) fhm@dl, 2001 % fhm 9 % 3knhr $1{+ffg wr tr@rr w-8 + a'
vfhft +, 91q7 @TtvbVftwtqrtfQ7 WN & fEr mtr # $ft©tt@-new Bt 3rflv qTtg #tqtHR rfi=ii
th tnq gfqv ?'lirr f=BlI wnr mfR1 at% vrq @rar { vr TM qM b BMc &TU 65-qq fB-sith qith
,J*laId h &w + trr4 aT,Tt-6 qlql.I =R vfa qt @dl vrRtTl
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The above application shall be made in. duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001_ within 3 months from the date on
which the order sought to -be appealed against is co111111unibaLed and }ghall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan .evidencjng payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head 61 Account.
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(3) Rf®m©tjvqhtnq qd d©v. Mv Irq@rg snl vr mrt qq@a wr+200/-=6twyqdTv4t
-m( aRt qd tkT7t6q Q6 RFU & wra Out rooo/-'R- =nv !veTv©vrvl

The rdvision application shall be accompanied by a fee of Rs:200/- where the
amount in\'olved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. B : + r

dknRr.–F,MkrwHmQr©qd©qTqT wftdhrqpMhEar bvf}wfkr:-.
Appeal to Custom, Excise, & Service Thx Appellate Tribun€n. }: {\ ,';

(1) irdhr mrm .un wf&fRvv, 1944 =gt tna 35-BfI'/35-Th M,T,-
Under Section 35B/ 35B= of CEA, 1944 an appeal lies to :-

(2) Bnfi+f8T Tft=BR + TdTq HJTT1% mTr 4+ eM, 3pfl Tfl- + VFr# fF Tfm q?–F, IMf wn©r

+W @ iPPR wfM qHTfhRT Ma) qt tr%T &gbr tiTEm, wvKwrq tt 2:"I vrRr, RslIra
vm, ©vtqr, f?tXWtTNR, HB=rqrqTV-3800041

bb
+

To the west regional bench of Customs, Excise &; Selvice Tax Appellate Tribunal
(CB:STAT) at 2r'd£joor, Bahumali Bhawan, Asarv,ra, Girdh,u' Nag,u', 'Ahmed,6ad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA„3
as presbribed under Rule 6 of Central Excise(Appeal) Rules, 2001 ,md sh€al be

accompanied against (one which at least should be accompanied by a fee of Rs. 1,000/-
, Rs.5,000/- and Rs.IO,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to' 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Registar of a branch of any nominate public sector bank of the
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3) vfl TV mtv + q{ Id aldf vr WTT+qr gaT e d vM vr qtqqr qT fN #tv wr y=rzTq vwjn
#r+f#nvrmnfjpqvzq bOasT gIf%fBu qaqpftqqtbfNvqTf+qftwfWqmTf§Fwr
#174 wftuqrhfkw6H=jtvqw+mf#nvrar€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs.100/- for each.

(4) ;wqm% grT–r giftfhm r970 vqrtRitftv=Ft gIg$-r#3kHfzfq-ufftef+P wswr 3aqT8©r

n qdqtWVqTf+qftfhhnnfhmft % wM + + wM =Ft Tq vMs 6.50 q©©rvrqr@ver;h fhm
wn§tTTqTfiT I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq atIMf&7qUMt©f+hRt @jqT+f+Mt qt at gt WnqBFf#€fbIT wm8qt dM
Tvr, iT.ghr©wqq qr@q++V8WWftdhqWITfhWn (qBlffRf#) fhRr, 1982 tfRfi del

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhnqj@,NRawa 9l77 T+&qBM wfM arT=ITfbnwr(f©fh) v+ vfl wfFqt+ wlRt
BMFbr (Demand) q4 & (Penalty) BT 10% # WT =Mn ©fqqFt il €Frtf%, ©fblRN lg HRT 10

BfB NnT {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

#rdhr mTR Tv–F aPR fiRm % &tafT, qTTf## €NTT q&r =Ft Thr (Duty Demanded) I

(1) @ (Section) 1 ID baIT fIgafl:a aft;

(2) fhn qm 8dz hf& =Ft ITfiN;
(3) hTqZhftZfhHt #fhIT6#aBTbr ITfirl

q€1Jqu'dIM wBg’ + %+!{vqr#Tgwn fT WftV’qTf©@qI++fRVlg qT+ qm MT
TIU tI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit mnount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(in)

amount determined under Section 11 D;

amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) SIr BiTter h vfl wftvnf@mr b vq© ur# Tv–r % %qr qIvr qr wv f#rTftY§tut #hr $11T w

qr,a, h 10% TmTR©Rqd hm@yftqTfiT§r Brpg+ 10% mmR#FqTWMil

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/2442/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Anjana Sumarkumar Barot, D-10, Divine

Hiland, Science City Road, Sola, Ahmedabad - 380060 (hereinafter referred to as “the

appellant”) against Order-in-Original No. CGST/WT07/HG/829/2022-23 dated 27.01.2023

(hereinafler referred to as “the impugned order”) passed by the Assistant Commissioner,

Central GST, -Division VII, Ahmedabad North (hereinafter referred to as “the adjudicating

authority”).
i
i

2, Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. ABWPB4428LSDOOI. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 7,50,000/- between the gross value of service

provided in the said ITR data and the gross value of service shown in Service Tax return filed

by the appellant for the FY 2015-16. The appellant were called upon to submit clarification

for difference along with supporting documents, for the said period. However, the appellant

had not responded to the letters issued by the depallment.
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2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-TTI/Div-

ViI/A’bad North/TPD-UR/53/20:21 dated 26.09.2020 demanding Service Tax amounting to

Rs. 1,08,75Q/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1)(c), Sectipn 77(2) and

Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified

amount of Service Tax for the period FY 2016- 17 & FY 2017-18 (up to Jun- 17).
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2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,08,750/- n'as

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest uhder Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Fulther,

(i) Penalty of Rs. 1,08,-/50/- \vas imposed on the appellant under Section 7-8 of the Finance

Act, 1994. (ii) Penalty of Rs. 1,000/- was-imposed on the appellant under Section 77(1)(a) and

Section 77(1)(c) of the Finande Act, 1994; and (iii) Penalty of Rs. 1,000/- was imposed on the

appellant under Section 77(2) of the Finance Act, 1994 for not submitting documents to the

department, when called for.
•
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;ed by the adjudicating auth6rity, theBeing aggrieved with the impugned order

appellant have preferred the present appeal on th! iI bIg
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'#.,rei}$!q1 til?' n.+ i+ F.No. GAPPL/COM'/STP/2442/2023-Appeal

0 The appellant are engaged in the business of Consulting Engineering Services.

Renting of Immovable Property Services, Works Contract Services and Legal

Consultancy Services. They have started their business in FY 2015-16 itself and by the

end of October-2015, their total value of taxable services (i.e. Renting of Imm9vable

Property fdr commercial purpose and income by way oF Legal Consultancy Services)

was crossing the threshold of Rs. 9,00,000/- as defined under Service Tax Act, 1994

and hence, they have applied for and obtained Service Tax Registration as on

26. 11.2015

' They have collected and paid the service tax to the government once their income

crossed Rs. 9,00,000/... Bifurcation of taxable supplied luade and shown in. Service

Tax Return is as under:

Pdrticulars

Turnover prior to 31.10.2015

Turnover from 31.10.2015 to 31.mBaMm
ST-3)

Total (As appearing in 26A§ and as reported in ITII)

Amount (in Rs.)

7,SO,000/

24,00,000/.

31,50,000/'

' The. said income was reported in Income Tax Return for FY 2015-16 as follows:

Sr. No Particulars

i

Amount (in

Rs.)

16,50,000/.

15,00,000/.

I-lead of income reported in ITR

Rent Income

Professional Income

Income frommm
Inconlmil

(Gross. Sale of Services)

mTnm
;' They have submitted ITR, Form 26AS, Sales Register for the FY 2015-16 along with

appeal memorandum.

O The appelldnt submitted that in as abovQ, there is 'no short payment of serviCe tax.

They have not received the Show Cause Notice dated 26.09.2020 or my letter for

jpersonal hearing issued on 09.01.2023, 16.01.2023 and 23.01.2023 as mentioned in

impugned order as and when issued as all of them were communicated on the address

as is available in service tax records, but, they @Wed from there. The appellant

; }:)F
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F.No. GAPPL/COM/STP/2442/2023-Appeal

fuITher prayed that the appeal may be accepted and the OIO may be sat aside

in light of the above.

4. Personal hearing in the case was. held on 25.09.2023. Shri Arjun Patel, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum. He further submitted that the appellant had

incorne of 15 Lakhs from renting of immovable properly. The appellant has taken ST

registration in 2015-16 after crossing receipt of Rs. 9 lakhs.the appellant has paid service tax

on total 24 lakhs for the F. Y. 2015-16. There is no short payment of service tax and the OIO

is passed erroneously and requested to set aside the same.

Further, due to change in the appellate authority, Personal hearing in the case was

again held on dated 11.12.2023. Ms. Rim Mehta appeared appeared on behalf of the appellant

for personal hearing and reiterated the earlier submission made in the appeal. She stated that

in the previous F. Y. 2014- 15, their service turnover was only 9,45,000/- and ITR for the F. Y.

2014- 15 is furnished in support of the claim. Further she stated that for the F. Y. 2015-16, their

client has paid S. Tax on total taxable value Rs. 24 Lakhs while total income as per 26AS is

31.5 lalchs. The difference is Rs. 7.5 Lakhs on which S tax is demanded. In this regard she

stated that they are eligible to get threshold exemption as per notification 33/2012-ST dated

20.06.2012 and no service tax liability is upon their client. She requested to allow the appeal.

5. 1 have carefully gone through the facts of the case,- grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issuQ to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, connrming the demand of selvice tax against the appellant along with- interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

ddmand pertains to the period FY 2015-16.

6. As per appellant subnlission, T and that letters wcw issued to the appellant ,seeking

details and documents, which couldn’t be delivered to them due to change in the addrbss. The

appellant failed to file their submission and the adjudicating authority passed the impugned

order ex-parte.

It is observed that main contention of the appellant is that they have paid required Service Tax

as per reconciliation submitted by them and there is no short payment of the service tax as

they are eligible to avail benefit of threshold exemption as per notification 33/2012-ST dated

20.06.2012.
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From the submission it ( Ian be seen that the appellant were providing taxable services

'e crossed the threshold of Rs. 9,00,000/- in October-2015 andhalduring FY
CEN tR
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obtained Serviee Tax Registration as on 26.11.2015.The appellant had total income of Rs.

31,50,000/- during the FY 2015-.16, out of which Rs. 16,50,000/-was received from RenLing

of Immovable Property and income of Rs.'15,00,000/- was received from Legal Consultallcy

Services. As they have filed their ST-3 Return for October-2015 to March-2016 showing the

taxablp value of Rs, 24,00,000/- and claiMing threshold exemption against the taxable value

Rs. 7.b Laldls. as per notification 33/2012-ST dated 20.06.2012 and the same appears to be

available to them as the turnover of the prdceding F. Y. 2014..15 was below than 10 LaIehs as

per the ITR 'fuurished.

8.i in view of 'the above it dpperas that the appellant has paid the required Service Tax

did shown the same in their ST-3 Return aled for the period from October-2015 to March-

2016 and there was no short payment of service tax as alleged in the Show Cdusc Notice.

Therefore, the impugned order confIrming demand of service tax is not legally correct. Since

the demand of service tax is not sustainable on merits, there does not arise any question ol

charging interest or imposing penalties in the case.

9. iIn view of above, I hold that the impugned order passed by the adjudicating authority

confer'nUng demand of Service Tax on the income received by the appellant during the FY

2015-16, is not legal and proper and deserve to be set aside. Accordingly, I set aside the

impugned order and allow the appeal filed by the appellant.

10. wft@qatuau#;Ftq{wfhqr fbran wntv6ftbt Mr vr,rr{ I

The appeal filed by the appellant stands disposed of in above terms.

Attested
,,p/T

(ManisH Kumar)
Supedntendeht(Appeals),
CGST, Ahmedabad

n};;

BY RPAD / SPEED POST

M/s. Anjana Sumarkumar Barot,
D-10, Divine Hiland,
Science City Iioa(1, Sola,
Ahmedabad - 380060

To

Appellant

I
hi
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F.No. GAPPL/COM/STP/2442/2023-Appeal

B
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The Assistant Commissioner,

CGST, Division-VII,

Ahmedabad North

Respondent

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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